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Re: Clean Water Act Notice of Intent to Sue/60-Day Notice Letter 

Dear Mayor Murray: 

City of Seattle Violations of Clean Water Act and Combined-Sewer 
Permit, MS4 Permit, and Construction General Permit 

On behalf of the Monsanto Company, Pharmacia LLC, and Solutia, Inc. 
(collectively, the "Claimants"), we hereby provide notice of the Claimants' intent to sue the 
City of Seattle ("City" or "Seattle") for ongoing violations of the Federal Water Pollution 
Control Act (the "Clean Water Act" or "Act"), 33 U.S.C. §§ 1251 et seq.; National 
Pollutant Discharge Elimination System ("NPDES") Waste Discharge Permit No. 
W A003 l 682 (the "Combined-Sewer Permit"); 1 the Phase I Municipal Stormwater Permit 
(the "MS4 Permit");2 and the Construction Stormwater General Permit ("Construction 
General Permit"). 3 This letter constitutes a Notice of Violation and Intent to File Suit 
("Notice Letter") against the City under Section 505 of the Clean Water Act, 33 U.S.C. 
§ 1365. 

Seattle discharges storm water and wastewater that contain a host of pollutants-

Ex. 1, Washington State Department of Ecology, NPDES 
Waste Discharge Permit No. WA003 l682 (Mar. 30, 2016), https:/fa"'"' .scattle.gov/Util/cs/group 
s/public.:/(g spu/<£ru:-.m/documcn1s/wcbcontenl/O I 01685-+.pdf. 
2 Ex. 2, Washington State Department of Ecology, Phase I Municipal Stormwater Permit 
(Aug. 1, 2012), http://\\,ww.ccy.wa.gov/programs/wq/stormwater/munic.:ipal/phase lpcrrnit/2016 
Mod/20 I 6phasclpcrrnit.pdf. 
3 Ex. 3, Washington State Department of Ecology, Construction Stormwater General 
Permit (Nov. 18, 2015), 
http://www.ec.:y."' a. gov/progrum:-./wq/storm"' atcr/con:-.l ruction/pcnni t. htm I. 
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including bacteria, metals, and toxic chemicals-that can degrade water quality in 
surrounding waterbodies. For example, the Washington State Department of Ecology 
("Ecology") has identified waterbodies in and surrounding Seattle as water-quality 
impaired for polychlorinated biphenyls ("PCBs"). Seattle has discharged and continues to 
discharge PCBs into its water bodies at levels that are materially higher than the water 
quality criteria for PCBs under the Clean Water Act. Notable examples of these discharges 
include the following: 

• Seattle discharges PCB-laden storm water and combined-sewer overflows. 
The City has an antiquated combined-sewer system that, when it rains, 
discharges a mixture of raw, untreated sewage and storm water. The 
combined-sewer overflows ("CSOs") contain many pollutants, including 
PCBs. Similarly, the City generates large volumes of storm water that 
discharge from its municipal separate storm sewer system ("MS4") to 
nearby waterways. Seattle has generally failed to monitor its storm water 
discharges adequately, but available sampling shows levels of PCBs that are 
higher than relevant water-quality standards. 

• Seattle discharges PCBs during renovation and demolition of aging 
buildings, and fails to control the discharge of permittees. When 
remodeling or demolishing aging buildings, Seattle fails to implement best 
management practices ("BMPs") that would prevent discharges of PCB s­
even though this renovation and demolition are a source of PCBs into 
waterways, Ecology has recommended BMPs, and the United States 
Environmental Protection Agency ("EPA") requires such BMPs in its 
federal Construction General Permit. Similarly, though the City requires 
land owners in its jurisdiction to obtain permits before remodeling or 
demolishing a building, it fails to condition such permits with BMPs to 
prevent the mobilization and discharge of PCBs. 

• Seattle uses PCB-containing products and discharges them to waterways 
directly and through storm water. Seattle uses products-including deicer, 
hydroseed, and asphalt sealant-that are known to contain inadvertently 
generated PCBs at levels materially higher than water quality criteria allow. 
The City discharges these products directly into nearby waterways, and 
applies them to roadways, construction sites, and other areas where they 
discharge during storms. 

These discharges are causing and contributing to exceedances of water quality 
standards and objectives in receiving waters. Any violation of the Combined-Sewer 
Permit, the MS4 Permit, or the Construction General Permit constitutes a violation of the 
Clean Water Act, its regulations, and the State of Washington Water Pollution Control Law 
and is grounds for an enforcement action. See 40 C.F.R. § 122.4l(a). 
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Pursuant to Section 505 of the Clean Water Act, "any citizen may commence a civil 
action on his own behalf' against any governmental instrumentality that is "alleged to be in 
violation of (A) an effluent standard or limitation under [the Act] or (B) an order issued by the 
Administrator or a State with respect to such a standard or limitation." 33 U.S .C. §§ I 365(a). 
The Clean Water Act confers jurisdiction to federal courts to enforce such standards, limitations, 
and orders, and to apply appropriate civil penalties under 33 U.S.C. §§ 1319(d) & 1365(a). 

Section 505(b) of the Act, 33 U.S.C. § I 365(b), requires a citizen to give notice of the 
alleged violations and his or her intent to sue 60 days before initiating a civil action under 
Section 505(a) of the Act, 33 U.S.C. § 1365(a). The City is formally placed on notice that 
following 60 days from the date of this Notice Letter, the Claimants intend to amend their 
counterclaims against the City of Seattle in the Action4 to include citizen enforcement claims 
under the Clean Water Act. Notice is also being given to the Chief Administrative Officer of the 
water pollution control agency (Ecology) for Washington, the Administrator of the EPA, and the 
appropriate Regional Administrator of the EPA. 40 C.F.R. § 135.2(a). 

I. FACTUAL BACKGROUND 

A. The City's CSO and Storm Water Discharges Include PCBs and Many Other 
Pollutants 

The City maintains hundreds of miles of separated storm drain and sanitary sewer 
systems, partially separated systems, and a combined-sewer system.5 Seattle maintains nearly 
1,000 miles of a combined-sewer system- that is a system that conveys both storm water and 
raw, untreated sewage. Seattle discharges these pollutants into adjacent waterbodies through 86 
outfalls.6 

The combined-sewer overflows that Seattle discharges are a noxious brew of storm water 
and untreated, raw sewage. Among other things, they carry PCBs at levels materially higher 
than water quality standards allow. For example, in 2013, King County prepared a report for the 
EPA estimating the loading of PCBs and polybrominated diphenylethers ("PBDEs") in the 

4 On January 25, 2016, the City filed a lawsuit against the Claimants in United States 
District Court, Western District of Washington, captioned City of Seattle v. Monsanto Company, 
et al., Case No. 2:16-cv-00107-RSL (the "Action"). The presence of PCBs that the City has 
discharged into the State's waterways in violation of the Clean Water Act and Clean Water Act 
permjts is a substantial cause of the City's suit against the Claimants, and also creates various 
forms of contingent liability for the Claimants. As a result, the City's violations of the Clean 
Water Act have injured and are injuring the Claimants-who have incurred costs substantially 
caused by the City' s violations. Thus, the interests of the Claimants have been, are being, and 
will continue to be adversely affected by the City' s failure to comply with the Clean Water Act. 
5 Ex. 4, Ecology, Fact Sheet for NDPES Permit W A0031682 - City of Seattle ' s 
Combined Sewer System 7 (Feb. 18, 2016), http!->://www.-.caule.gov/util/c..,/group-./public/(f!'..,p u/ 
@u<.,m/documents/webcontent/O I 0 16855.pdf. 
6 Id. 
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greater Lake Washington watershed. It found that combined-sewer overflows had an average 
PCB concentration of 100 nanograms/liter.7 This is equivalent to 100,000 parts per quadrillion 
("ppq")-materially higher than Washington's own critieria. Even the lowest concentration of 
PCBs found in combined-sewer overflows (2,300 ppq) materially exceeded the water quality 
standard.8 

Storm water samples had PCB levels averaging 5.1 nanograms/liter, or 5,100 ppq­
materially higher than Washington's own water quality standard.9 

B. Enforcement Action Against the City for CSOs 

In 2013, EPA and Ecology sued the City over its frequent overflows of raw sewage­
including approximately 200 million gallons annually between 2007-2010-and discharge of 
pollutants into eight waterbodies in violation of the City's Clean Water Act permits.

10 
The 

complaint alleged that the City's failure to comply with its permits "caused releases of raw 
sewage from sewer pipes, manholes, pump stations and other 'facilities' in the City's 
Wastewater Collection System onto public and private property." 11 

The City of Seattle entered into a consent decree with the EPA and Ecology in April of 
2013. The consent decree has a number of components, but it largely requires Seattle to reduce 
its combined-sewer overflows and to take measures- like eliminating dry-weather combined­
sewer overflows-that Seattle was legally required to undertake decades ago. 12 

The consent decree is not a free pass for the City to continue to violate the Clean Water 
Act during the consent decree's term. The decree states explicitly that compliance with the 
decree is not equivalent to compliance with the Clean Water Act or federal, state, or local laws, 
regulations and permits. 13 And the consent decree explicitly provides that the City remains 
responsible for "compliance with the terms of the [Clean Water Act] and its implementing 
regulations, applicable state law and regulations, its NPDES Permit, [and] all orders issued by 

7 Ex. 5, King County Department of Natural Resources and Parks, PCB/PB DE Loading 
Estimate for Greater Lake Washington Watershed 17 (Sept. 2013), 
http:/ !your.kin gcount y. gov /d nrp/li brary/water-and-land/watershcds/cedar-ri ver-lakc-wa/lake­
wa">hington-pcb-pbde-loadi ngs/pcb-pbde-load i ng-estimates-sept2013.pdf. 
8 Id. 
9 Id. at 15. 
10 Ex. 6, EPA, Press Release Regarding Consent Decree (Apr. 16, 2013). 
II Ex. 7, Complaint, U.S. EPA v. City of Seattle, No. 2:13-cv-678, at<[ 56 (Apr. 16, 2013). 
12 Ex. 8, Consent Decree, U.S. EPA v. City of Seattle, No. 13-cv-678, at <JI 60 (Apr. 16, 
2013); Combined Sewer Overflow (CSO) Policy, 59 Fed. Reg. 18688 (Apr. 19, 1994) 
(prohibiting dry-weather combined-sewer overflows). 
13 Ex. 8, Consent Decree, U.S. EPA v. City of Seattle, No. 13-cv-678, at <JI<j[ 93, 98 (Apr. 16, 
2013). 
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the State .. .. "
14 

The decree does not limit the right of third parties to bring action against the 
City. 15 

C. The City's Violation of Its Consent Decree 

Despite the consent decree, Seattle continues to discharge millions of gallons of untreated 
storm water and sewage through CSOs. By Seattle's own account, discharges have increased 
each year since 2013. Figure l , below, shows this trend.16 

Seattle's Reported CSO Discharges (gallons) 
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Figure 1. Seattle's reported CSO discharges. 

The picture for CSO discharges to specific waterways is equally grim. For example, 
Seattle reports that its CSO discharges to the Duwamish River increased from 11 ,507 gallons in 
20 I 3, to 146,654 gaJJons in 2014, to 1,056,402 gallons in 2015. 17 Likewise, dry-weather 
overflows-the discharge of raw, untreated sewage when it is not raining-continue to be a 
problem. The C ity had three such overflows in 2013, one in 2014, and three in 201 5. 18 

14 

15 

16 

Id. at <j[ 93. 

Id. at <j[ 99. 

Ex. 9, Seattle Public Utilities, Wastewater Collection System: 2015 Annual Report 5-
87 (Mar. 28, 2016),http://w\.\w.'>Catllc.gov/util/cs/groups/public/ Q:!)spu/@1 drai nsew/documcnts/w 
cbcontent/l 050699.pdf. 
17 

18 

Id. at 5-88. 

Id. at 3- 14. 
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These dry-weather overflows, additional sewer overflows, and reporting violations have 
prompted the EPA and Ecology to seek stipulated penalties under the consent decree for Seattle's 
violations in 2014 and 2015 (the two years for which Seattle has filed annual reports).

19 

While Seattle has not yet filed an annual report for 2016, its violations continue a~ace. It 
reports dry-weather combined-sewer overflows occurred in both April and May of 2016. 0 

Similarly, Seattle continues to have large numbers of combined-sewer overflows during wet 
weather-it reports in its discharge monitoring reports approximately 312 separate combined­
sewer discharges, totaling approximately 85 million gallons.21 

The City has also continued to discharge pollutants into receiving waters from its 
separate-sewer system. Since the City entered into the 2013 consent decree, the number of 
separate-sewer overflows has actually increased. Not counting overflows caused by events the 
City considers beyond its ability to control (such as extreme weather or vandalism), there were 
40 such overflows in 2013, 36 overflows in 2014, and 72 overflows in 2015.22 In 2015, six such 
overflows were primarily caused by outright maintenance errors.23 In addition, at least 26 were 
primarily caused by factors that can be prevented with proper maintenance-accumulation of 
plant roots (18 overflows), debris (4 overflows) and fats/oils/greases (4 overflows).24 

The United States and Washington State both previously recognized the inadequate 
maintenance of the sewer systems by the City. In their complaint against the City, they alleged 
that the "City has failed to comply with the Proper Operation and Maintenance condition" of 
their permit, and specifically identified "blockages in sewer pipes caused by grease, debris, 
and/or roots" as a major part of the alleged violations.25 But despite its commitments under the 
2013 consent decree, separate-sewer overflows caused by inadequate maintenance have actually 
risen, in further violation of the City's obligations under the Clean Water Act. 

19 Ex. 10, Letter from Kevin Fitzpatrick, Ecology, to Nancy Ahem, City of Seattle (Feb. 9, 
20 15) (demanding payment of penalties for Seattle's violation of consent decree for two sewer 
overflows); Ex. 11 , Letter from Kevin Fitzpatrick, Ecology, to Susan Sanchez, City of Seattle 
(Nov. 2, 2015) (demanding payment of penalties for Seattle's violation of consent decree for two 
sewer overflows, one dry-weather CSO, and a reporting violation); Ex. 12, Letter from Heather 
Bartlett, Ecology, to Madeline Goddard, City of Seattle (Nov. 21, 2016) (demanding payment of 
penalties for Seattle's violation of consent decree for seven sewer overflows, two dry-weather 
CSOs, and a reporting violation). 
20 Ex. 13, City of Seattle, April 2016 Combined Sewer Overflow Discharge Monitoring 
Report (May 27, 2016); Ex. 14, City of Seattle, May 2016 Combined Sewer Overflow Discharge 
Monitoring Report (June 28, 2016). 
21 

22 

23 

24 

25 

Ex. 15, Summary of Seattle's Discharge Monitoring Reports for 20 16. 

Ex. 9, Seattle Public Utilities, supra note 16, at 3-25 (2016). 

Id. at 3-24. 

Id. at 3-24. 

Ex. 7, Complaint, U.S. EPA v. City of Seattle, No. 2: 13-cv-678, at CJ[ 56 (Apr. 16, 2013). 
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D. The City's Discharge of PCBs Through Building Renovation and Demolition 

Before 1979, when their manufacture was banned under the Toxic Substances Control 
Act ("TSCA"), PCBs were lawfully manufactured by a number of companies around the world. 
These PCBs were used in a variety of products, including electrical equipment, lamp ballasts, 
building materials, caulk, and paint. 

According to Ecology, "[l]evels of PCBs in the environment are mostly declining."26 As 
the EPA has explained, buildings built or renovated from about 1950 to 1980 may have PCBs in 
building materials.27 As a result, the EPA found that "[w]ithout proper controls, the demolition 
of such structures can cause PCBs to be released into the environment and discharged into waters 
of the U.S. during storm events."28 

Because renovating and demolishing buildings is a potential pathway for releasing PCBs 
into the environment and into waters of the United States, at least as early as July 2014, Ecology 
recommended developing BMPs for demolition and renovation of buildings.29 Similarly, in the 
federal Construction General Permit, the EPA requires permittees who are demolishing 
structures with at least 10,000 square feet of floor space that were built before 1980 to implement 
BMPs if their construction storm water will discharge into PCB-impaired waterbodies.30 These 
BMPs can include measures like constructing containment and decontamjnation areas, sealing 
off vents during construction, covering scaffolding sides in plastic, and selecting tools that 
minimize dust and heat.31 

Seattle is a significant property owner and lessor in its own right. The City reports 
conflicting statistics, but it owns or leases hundreds of buildings constituting millions of square 
feet. 32 Some portion of these buildings were constructed or renovated between 1950 and 1980, 
which makes them particularly likely to contain building materials with high levels of PCBs. 

26 Ex. 16, Ecology, PCB Chemical Action Plan 12 (Feb. 2015), 
https://fortn.::""· \\'U.go\/ecy/publ ication.,/Summarv Pages/ 1507002.html. 
27 Ex. 17, EPA, 2017 Construction General Permit (CGP) - Fact Sheet 55 (2017), 
htt ps://www.cpa.gO\ /.,itcs/production/rilcs/2017-0I/documcnts/2017 cgp final fact shcct.p<lL 
28 Id. at 54. 
29 Ex. 18, Ecology, Draft PCB Chemical Action Plan 59, 159, 160 (July 2014), 
https://fortrc""· ~ a.gO\/ccy/publ ications/publ ication.,/ l-W702-+.pdf. 
30 Ex. 17, EPA, supra note 27, at 54-55 . 
31 Id. at 57-58. 
32 Ex. 19, Seattle Office of Sustainability & Environment, City Facilities (reporting that the 
City "owns and maintains over 650 buildings totaling approximately 10 million square feet and 
each year new facilities are added or old ones remodeled."), 
http://\\.\\.w.-.cattlc.gm/enYironmcnt/buildings-and-encrgv/city-facilitics; Ex. 20, City of Seattle 
Finance and Administrative Services, 2014 Annual Real Property Report 2 (May 23, 2014) 
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Despite this, the City appears to have no law or even guidance that requires it to take 
basic measures such as surveying older buildings for PCBs and implementing BMPs specific to 
PCBs before it renovates or demolishes them. For example, the City's Sustainable Building and 
Sites Policy governs the construction, maintenance, and decommissioning of City buildings. 33 

While it contains a number of admirable goals, despite explicit agency recommendations 
otherwise, it contains no measures to prevent the mobilization of PCBs when the City renovates 
or demolishes properties. 

Even more significantly, the City is the land-use regulator for its jurisdiction. Property 
owners typically need a permit from the City to renovate or demolish a building.34 Yet the 
municipal code has no requirement that the owners of such buildings take basic precautions­
including surveying and implementing BMPs-to prevent the mobilization and discharge of 
PCBs. As the EPA has indicated, these PCBs can be feasibly managed consistent with EPA 
regulatory requirements.35 But the City does not so require. 

Similarly, while the City's Stormwater Code is prescriptive and detailed, it does not 
require building owners to take even basic steps of surveying for PCBs and implementing BMPs 
to prevent the mobilization of PCBs when they renovate or demolish a building built before 
1980.36 Likewise, the City's Stormwater Manual notes that the use and disposal of PCBs is 
regulated by state and federal law.37 But it includes no requirements-like those the EPA has 
mandated in the federal Construction General Permit-to impose best management practices 
specific to PCBs for demolition or remodeling projects. 

(listing the City as having l ,335 buildings in its inventory), 
http://clerk.seattle.gov/-public/meetingrccords/20l4/finance20140605 2a.pdL 
33 Ex. 21, City of Seattle, Sustainable Building and Sites Policy (Aug. 19, 2011), 
http://www.seattle.gov/environment/buildings-and-energy/city-facilities/sustainable-buildings­
and-sites. 
34 Ex. 22, Seattle Department of Construction and Alterations, Construction Permit -
Addition or Alteration, http://www.seattle.gov/dpd/permits/permittypes/constructionaddalt/defau 
lt .htm; Ex. 23, Seattle Department of Construction and Alterations, Demolition Permit -
Building, htlp://www.seattle.gov/dpd/permits/permittypes/demolitionbuilding/default.htm. 
35 See, e.g., EPA, Polychlorinated Biphenyls (PCBs) in Building Materials, 
https://www.epa.gov/pcbs/polychlorinated-biphcnyls-pcbs-building-materials. 
36 Seattle, Wash. Mun. Code§ 22.800.010 et seq. (2017), 
hups://www.municode.com/library/wa/seattle/codes/municipal code. 
37 Seattle Public Utilities, City of Seattle Stormwater Manual, Volume 2: Construction 
Stormwater Control 5-20 (Jan. 2016), http://www.seattle.gov/dpd/codesrules/codes/stormwater/. 
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E. The City's Use of PCB-Containing Products 

The TSCA regulations include an exemption aJlowing for fsroducts that contain PCBs that 
are inadvertently generated at levels of up to 50 parts per million. 8 PCBs continue to be 
generated as by-products of various routine manufacturing and chemical processes, including the 
production of dyes. The EPA has estimated that 100,000 pounds of "inadvertently generated" 
PCBs are produced annually in the United States, and Ecology recently determined that rough ly 
half of aJI annual releases of PCBs in Washington are actually "current generation" PCBs, 
produced after 1979. 39 

Products that can contain PCBs in concentrations higher than water quality standards 
include road and utility paints, firefighting foam, deicers, motor oi l, dirt road dust suppressant, 
crack sealer, hydroseed, PVC pipe, and thermoplastic tape road striping, among others .40 As 
shown in the table below, the levels of PCBs in certain products commonly used by 
municipalities can be materiaJly than higher Washington' s water quality standard.4 1 

Select Maximum PCBs Concentrations in Products Tested by the City of Spokane 

Product PCBs level in product (ppq) 

Yellow road paint 64,880,000 

Asphalt crack sealer 7,975,000 

Motor oi l 969,000 

Deicer 1,332,000 

Hydroseed 2,509,088,000 

The City of Seattle uses (or requires others to use) aJI of the above types of products that 
are likely to contain inadvertently generated PCBs: 

38 

39 

• Traffic paint. As of 2010, Seattle reports having 3,952 lane-miles of roads, 
inc luding 1,540 lane miles of arterials.42 It is unknown how much road paint the 

Ex. 16, Ecology, supra note 26, at 59. 

Id. at 14, 60. 
40 Ex. 24, City of Spokane Wastewater Management Department, PCBs in Municipal 
Products (revised July 21, 20 15) at Table B-1, 
http~://wwv. .'>poi..anecounly.orn/DocumcntCcnLcr/Yic\\ /3-t.07. 
41 Id. 
42 Ex. 25, Seattle Department of Transportation, Pavement Management, 
https://•..vww .... cnttlc.go,/tran.,portation/pavementmanagcment.htm. 
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• 

• 

• 

• 

City applies every year, but it is material. By way of comparison, the Washington 
Department of Transportation calls for painting its highways every year and 
assumes between 16.4 and 98.3 gallons of paint per mile for a continuous four­
inch line.43 It is known that storm water carries the chemicals in traffic paint to 

b b d. h . . 44 near y water o ies w en it rams. 

Asphalt sealant. The City has an ambitious pro~ram of applying crack sealant to 
Seattle roadways to prevent their deterioration.4 Since 2013 the City has applied 
sealant to the surface (not just cracks) of approximately 145 lane miles of 
roadways.46 

Deicer. In wintery weather, Seattle applies deicer to its roadways. The Seattle 
Department of Transportation reports that it uses magnesium chloride salt-like 
the chemical deicer found to contain PCBs by the City of Spokane.47 In a recent 
winter storm, the City reports using "a lot (lot) of salt."48 

Motor oil. Seattle reports that it has a fleet of over 4,000 vehicles.49 Ecology 
reports that motor oil from leaking cars is one of the greatest contributors to storm 
water pollution.50 

Hydroseed. Seattle's storm water control manual calls for applying hlidroseed 
mulch on construction sites at high volumes- 1,500 pounds per acre. 1 One study 

43 Ex. 26, Washington Department of Transportation, Maintenance Manual 8-7 to 8-8 (Aug. 
2013), http://www.wsdot.wa.gov/Publications/Manuals/MS l -01.htm. 
44 

Ex. 27, Ecology, Lead and Other Metals in Traffic Paint in Washington State 2 (May 
2015) ("Stormwater can carry paint and its constituents into fresh and marine waters."), 
https://fortress. wa.gov/ecy/publ ications/documenLs/ 15040 l 8.pdf. 
45 Ex. 28, Seattle Department of Transportation, Crack Sealing in Seattle, 
http://www.seattle.gov/transportation/crackseal.htm#current. 
46 

Ex. 29, Seattle Department of Transportation, SDOT's Microsurfacing Program, 
http://www.seattle.gov/transportation/Microsurfacing.htm. 
47 Ex. 30, Seattle Department of Transportation, Surviving Seattle Snow with Plows, Plants, 
and a Lot of Salt (Dec. 9. 2016), http://sdotblog.seattle.gov/20 16/ l 2/09/surviving-seattle-snow­
with-plows-plans-and-a-lot-of-salt/ (last visited Feb. 27, 2017). 
48 Id. 
49 Seattle Finance & Administrative Services Department, Active Fleet Complement 
(2016), available at http://www.seattle.gov/11eets/city11eet. 

Ex. 31, Ecology, Car Maintenance, http://www.ccy.wa.gov/washington waters/cars.html. 

Seattle Public Utilities, City of Seattle Stormwater Manual, Volume 2: Construction 
Stormwater Control 4-2 to 4-4 (Jan. 2016), 
http://www.seattle.gov/dpd/codcsrules/codes/stormwater/. 

50 
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in Washington State found that dyes in hydroseed mixes are particularly likely to 
contain PCBs and recommended that the state consider dye-free hydroseed 
applications.52 The City nonetheless requires the use of green dye in wood-fiber 
mulch used for hydroseeding projects.53 PCBs in hydroseed are known to enter 
storm water and reach receiving waters.54 

By failing to test for-and to discontinue use of-products containing inadvertently 
generated PCBs, the City is guaranteeing that it will discharge PCBs into its waterways. 55 

F. The City's Failure to Cease Purchasing PCB-Containing Products 

Though PCBs are known to be contained in products used by municipalities at levels far 
exceeding the water-quality standard under the Clean Water Act, Seattle has not taken effective 
measures to end its own use of such products. Rather, in 2002, the City Counci l adopted 
Resolution 30487, which allows the City to continue to use products containing PCBs, including 
inadvertently generated PCBs.56 

52 Ex. 32, Spokane River Regional Toxics Task Force, Hydroseed Pilot Project Summary 
Report 8 (July 31, 2015), http://srrttf.org/wp-contcnt/uploads/2015/03/Hydrosccd-Pi lot-Project­
Rcport-FIN AL.pdL 
53 Seattle Public Utilities, City of Seattle Stormwater Manual, Volume 2: Construction 
Stormwater Control 4-7 (Jan. 2016), http://wv. v. .scattlc .gm /dpd/codcsrulc.'>lcodcs/storm\\ atcr/. 
54 Ex. 33, EPA's Plan for Addressing PCBs in the Spokane River 9-10 (July 14, 2015), 
http://srrllf.org/wp-con tent/uploads/2015/07 /EP A-plan-for-PCBs-in-respon '>C-lo-court-ordcr. pd f. 
55 In addition to using products containing inadvertently generated PCBs, the City itself 
uses products containing intentionally generated PCBs. The City's current Electrical Code, 
passed on September 29, 2014, expressly authorizes the installation and use of Askarel-filled 
transformers, consistent with Federal law which also allows PCBs in such transformers. See 
National Fire Protection Association, National Electric Code (2014) at Article 100 (defining 
Askarel), § 450.25 (allowing Askarel-insulated transformers rated under 35 ,000 volts to be 
installed indoors without a vau It), hllp://www.nf'pa.org/codes-and-standard:-./a l l-codcs-and­
standards/l ist-of-codes-and-standards '.'modc=codc&code= 70; Ex. 34, City of Seattle, Ordinance 
No 124593 (Sept. 29, 2014) at l (City adopting National Electric Code with modifications), 156 
(no modifications to section 450.25), 
hllp://clcrk.scattle.gov/-legislati\C ltcms/Ordtnanccs/Ord 124593.pdf. Indeed, the City 
encourages the installation and use of Askarel-filled transformers by providing that such 
transformers rated at under 35,000 volts may be installed indoors without the added burden and 
expense of installing a fire-resistant vault, even though such vaults are required for the indoor 
installation of other types of transformers. Thus, the City recognizes, as does the Federal 
Government, that PCB fluids in transformers play a very important safety role as a fire retardant. 
56 Ex. 35, Seattle City Council , A Resolution Relating to Persistent, Bioaccumulative, Toxic 
Chemicals (PBTs) (July 1, 2002), http://clcrk..scattle.gO\/-scripts/nph-
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The resolution requires the City merely to "consider the presence of PB Ts [persistent 
bioaccumulative toxic chemicals] and the potential for their release" in its purchasing 
decisions. 57 But the resolution requires no testing of products to determine whether they contain 
PCBs. And it contemplates that the City could "consider" phasing out the use of products that 
contain PCBs only if the alternative is "economically feasible"-a term the resolution defines to 
mean within 10% of the cost of the product containing PCBs. In other words, the resolution does 
not require the City to stop using products containing PCBs at all-even products like hydroseed 
and road paint that are Likely to be discharged to waterbodies-and the City need not even 
consider using alternative products if their cost would be a mere 10% higher.58 

II. STATUTORY BACKGROUND 

A. The Clean Water Act 

In 1972, Congress amended the Federal Water Pollution Control Act of 1948 to remedy 
the historically unchecked degradation of the Na ti on' s waters. Congress set forth the Clean 
Water Act's primary objective to "restore and maintain the chemical, physical , and biological 
integrity of the Nation's waters." 33 U.S.C. § 125l(a); Arkansas v. Oklahoma, 503 U.S. 91 , 101 
(1992). The introductory sections of the Act established the ambitious goal of eliminating the 
discharge of pollutants into navigable waters by 1985, and an interim goal of achieving fishable 
and swimmable conditions, wherever possible, by 1983. 33 U.S.C. §§ 1251(a)(l-2). Congress 
amended the Clean Water Act in 1987 to make clear that storm water runoff was a national 
concern and was to be regulated by the Act. See 33 U.S.C. § 1342. 

The Clean Water Act prohibits the discharge of any pollutant by any person except in 
compliance with enumerated sections of the Act. 33 U.S.C. § 131 l(a). As such, the discharge of 
pollutants into waters of the United States is allowed only pursuant to an NPDES permit issued 
by the EPA or by an EPA-delegated State-permitting authority, such as Ecology. Id. 
Discharging pollutants without a permit is a strict-liability offence, and neither knowledge by the 
discharger nor environmental harm must be shown to establish a violation. Hawai 'i Wildlife 
Fund v. County of Maui, 24 F. Supp. 3d 980, 997 (D. Haw. 2014). 

Section 402(p) of the Clean Water Act establishes a framework for regulating municipal 
and industrial storm water discharges under the NPDES scheme. 33 U.S.C. § 1342(p). NPDES 
permits issued for discharges from municipal storm sewers "require controls to reduce the 
discharge of pollutants to the maximum extent practicable, including management practices, 

brs.exe'!~ I =&s3=30487 &s2=&s4=&Secl4=AND&1=20&Sect2=THESON&Sect3=PLURON &S 
ect5=RESNY &Scct6=HITOFF&d=RESF&p= l &u=/-public/rcsny.htm&r= l&f=G. 

57 Id. 

58 The City's policy on sustainable purchasing is similarly toothless- it contains no 
requirement that the City test for or stop using products containing inadvertently generated 
PCBs. Ex. 36, City of Seattle, City of Seattle Sustainable Purchasing Policy (Aug. 11, 2008), 
https://www.seattle.gov/cily-purchasing-and-contracting/cily-purchasing/grecn-
pu rchasing/ green-purchasing-policies. 
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control techniques and system, design and engineering methods, and such other provisions as the 
Administrator . . . determines appropriate for the control of such pollutants." Id.; see also 40 
C.F.R. § 122.44(d)(l); Defenders of Wildlife v. Browner, 191F.3d1159, 1166 (9th Cir. 1999) 
("EPA has the authority to determine that ensuring strict compliance with State WQS is 
necessary to control pollutants.") 

By regulation, the EPA has defined storm water associated with industrial activity for 
which an NPDES permit is required to include storm water from "[c]onstruction activities 
including clearing, grading, and excavating that result in land disturbance of equal to or greater 
than one acre .... " 40 C.F.R. § 122.26(b)( 15). 

Violation of permit issued under the Clean Water Act is a strict-liability offence. United 
States v. STABL, Inc. , 800 F.3d 476, 483 (8th Cir. 1015) ("Thus, without more, to violate a[n] 
NPDES permit is to violate the Act.") (citing Chesapeake Bay Found. v. Bethlehem Steel Corp., 
608 F. Supp. 440, 451 (D. Md. 1985)). 

B. Surface Water Criteria 

Section 303(d) of the Act, 33 U.S.C. § 13 I 3(d), requires the State to identify surface 
waters that do not meet applicable water quality standards even after the application of the 
technology-based effluent limitations required by Sections 30l(b) and 306 of the Act. All EPA­
delegated States, including Washington, are required under Clean Water Act Section 303(d) and 
federal regulation, 40 C.F.R. § 130.0, to prepare a list of and set priorities for water quality 
limited segments (also referred to as "impaired water bodies"). 

The Clean Water Act also requires that the delegated State permitting authority ensure 
compliance with water quality standards in NPDES permits. See 33 U.S.C. § 1313(a). Water 
quality standards consist of the designated use of the water body (e.g. , water contact recreation or 
municipal drinking water) and the State water quality criteria or standards that must be met to 
maintain the designated use. 33 U.S.C. § I 313(c)(2)(A); 40 C.F.R. § 13 I .3(i). Water quality 
criteria may be expressed numerical I~ or with narrative descriptions of the required quality of 
water to support the designated use. 5 40 C .F.R. § l 3 l.3(b ). 

The surface water quality standards regulate, among other things, the amount of toxic 
substances that may be legally discharged into surface waters. Washington's narrative standard 
for toxics states that " [t]oxic substances shall not be introduced above natural background levels 
... which have the potential... [to] cause acute or chronic toxicity to the most sensitive biota 
dependent upon those waters, or adversely affect public health .... " WAC L 73-20 I A-240( l); 
see also WAC 173-20 1A-260(2)(a) ("Toxic, radioactive, or deleterious material concentrations 
must be below those which have the potential , either singularly or cumulatively, to adversely 
affect characteristic water uses, cause acute or chronic conditions to the most sensitive biota 
dependent upon those waters , or adversely affect public health . . . " ). PCBs fall within the scope 
of this regulation. 

59 Washington' s surface water criteria are available at 
http://www.ecy. wa. gov /programs/wq/swqs/cri tcria. html. 
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C. Seattle's Combined-Sewer Permit 

The Washington State Water Pollution Control Act explicitly requires combined-sewer 
systems, such as Seattle's, to meet water quality standards:60 

All CSO sites shall achieve and at least maintain the greatest 
reasonable reduction, and neither cause violations of applicable 
water quality standards, nor restrictions to the characteristic uses of 
the receiving water, nor accumulation of deposits which: 
(a) Exceed sediment criteria or standards; or (b) have an adverse 
biological effect. 

The Clean Water Act similarly requires the City's combined-sewer overflows to comply with 
water quality standards.61 

Accordingly, the Combined-Sewer Permit requires Seattle to implement a series of 
technology-based controls designed to meet water quality standards.62 These include operating 
and maintaining the combined-sewer system to reduce the magnitude, frequency, and duration of 
combined-sewer overflows. But the permit also specifically requires the discharges to meet 
water-quality standards-that is, if Seattle's combined-sewer overflows comply with the 
technology-based standards but cause or contribute to violation of a water quality standard, then 
the City has violated the permit.63 

In the fact sheet for the Combined-Sewer Permit, Ecology states that it presumes that the 
City is complying with water quality standards if it complies with the EPA's combined-sewer 
overflow control policy and state law and "Ecology determines that such presumption is 
reasonable based on characterization, monitoring, and modeling of the system, including 
consideration of sensitive areas."64 That presumption has no application here for at least three 
reasons: (1) the City is not complying with the EPA's CSO control policy, which among other 
things prohibits dry-weather combined-sewer overflows;65 (2) Ecology has not made a 
determination based on characterization, monitoring, and modeling of the system that the current 
technology-based controls-even if the City were actually complying with them-would meet 
water quality standards; and (3) available monitoring data show that the City's combined-sewer 

60 WAC 173-245-015(l). 
61 33 U.S.C. § 1342(q) (requiring compliance with EPA's 1994 combined-sewer overflow 
control policy); Combined Sewer Overflow (CSO) Policy, 59 Fed. Reg. 18688, 18689 (Apr. 19, 
1994) ("CSOs are point sources subject to NPDES permit requirements including both 
technology-based and water quality-based requirements of the [Clean Water Act]."). 
62 Ex. l , Ecology, supra note 1, § S2. 
63 Id. at § S 1. 
64 Ex. 4, Ecology, supra note 5, at 19. 
65 Combined Sewer Overflow (COS) Policy, 59 Fed. Reg. 18688, 18689 (Apr. 19, 1994). 
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overflows are at levels that would cause or contribute to violation of water quality standards for 
PCBs.66 

The Combined-Sewer Permit prohibits in their entirety dry-weather combined-sewer 
overflows.67 The permit also requires the City to " [i]mmediately take action to stop, contain , and 
cleanup unauthorized discharges" and to report violations to Ecology.68 The previous 
Combined-Sewer Permit contained similar requirements as the existing permit.69 

Because the City's sewage system discharges to treatment plants owned by Kfog County, 
section S2.4 of the permit requires Seattle during wet-weather conditions to "deliver all flows to 
the treatment plants within the constraints of the capacity of the treatment plants"-in other 
words, the City cannot deliver more sewage to King County' s treatment plants than they have 
capacity to serve. Similarly, if a treatment facility (such as the King County plants to which 
Seattle discharges sewage) fails, Section G8 of the permit requires the City to "control 
production and/or all discharges" of pollutants until the treatment facility is restored or an 
alternative method of treatment is provided. 

D. The MS4 Permit 

The MS4 Permit authorizes the discharge of storm water to surface waters and to ground 
waters of the State from municipal separate storm sewer systems owned or operated by each 
Permittee covered under the permit. As the owner and operator of a large municipal separate 
storm sewer system, Seattle is a des ignated permittee. MS4 Permit, § SI .B. l. Section S4.A of 
the MS4 Permit prohibits the discharge of toxicants, including PCBs, to waters of the State that 
would violate any water quality standard. Section S4.B of the permit prohibits a discharge from 
the municipal separate storm sewer system that would violate W ashington State surface water 
quality standards, ground water quality standards, sediment management standards, or human 
health-based criteria in the National Toxics Rule. 

The Permittee is required to reduce discharges to the maximum extent practicable 
("MEP"), and to use "all known, available, and reasonable methods of prevention, control and 
treatment ("A KART") to prevent and control pollution to waters of the State of Washington." 
MS4 Permit, §§ S4.C & D. 

Violations of either Sections S4.A or S4.B require the permittee to notify Ecology in 
writing within 30 days of becoming aware, based on credible site-specific information, that a 

66 

67 

68 

Ex. 5, King County Department of Natural Resources and Parks, supra note 7, at 17, 53. 

Ex. 1, Ecology, supra note 1, § S 1. 

Id. at§§ S4.G.1, S4.G.2.e. 
69 Ex. 37, Ecology, National Pollutant Discharge Elimination System Waste Discharge 
Permit No. W A0031682 (Oct. 27, 20 10), §§ S 1 (dry-weather combined-sewer overflows 
prohibited; water quality standards must be met), S3.E.a, S3.E.5 (permittee must stop non­
compliance and report it). 
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discharge from an MS4 owned by the permittee is "causing or contributing to a known or likely 
violation" of a water quality standard. MS4 Permit, § S4.F. FolJowing notification, Ecology 
may require specific management practices to address the violation of WQS. Id. 

The Claimants are informed and believe that the City has known since before 1999 that 
its storm water is laden with pollutants that can cause or contribute to water quality violations. 
In 1999, the City entered into a consent decree with the United States related to allegations that 
the City's sewer and storm water discharges had contaminated Elliott Bay and the Duwamish 
River with multiple pollutants, including PCBs.70 

E. The Construction General Permit 

Operators undertaking the following activities are required to seek coverage under and to 
comply with the Construction General Permit: "Clearing, grading and/or excavation that results 
in the disturbance of one or more acres .. . and discharges storm water to surface waters of the 
State." Construction General Permit, § S l.B. l.a. Additionally, subject to its conditions, the 
permit authorizes permittees to "discharge stormwater associated with construction activity to 
surface waters of the State or to a storm sewer system that drains to surface waters of the State." 
Construction General Permit, § S l .C. l . 

The Construction General Permit prohibits discharges that "cause or contribute to a 
violation of surface water quality standards, ground water quality standards, sediment 
management standards, and human health-based criteria in the National Toxics Rule." 
Construction General Permit, § S3.A (internal citations omitted). If a permittee complies with 
permit conditions, Ecology presumes that a permittee is complying with water quality standards 
unless monitoring data or "other site-specific information" demonstrates that a discharge causes 
or contributes to a violation. Construction General Permit, § S3.C. Before discharging storm 
water, a permittee "must apply all known, available, and reasonable methods of prevention, 
control, and treatment (AKART)." Construction General Permit, § S3.B. 

Here, Seattle has site-specific informatior:i (Ecology's reports) that demonstrates that, 
absent appropriate measures of the type EPA addresses in guidance and regulations, renovating 
or demolishing a building constructed before 1980 may mobilize PCBs and release them into the 
environment and cause or contribute to water quality violations.71 

70 Ex. 38, Amended Consent Decree, United States of America v. the City of Seattle , No. 
C90-395WD, at Recitals C-E (Oct. 13, 1999). 
7 1 Ex. 16, Ecology, supra note 26, at 16, 58; see also Ex. 39, Spokane River Regional Toxic 
Task Force, Comprehensive Plan to Reduce Polychlorinated Biphenyls (PCBs) in the Spokane 
River, at 61 (2016). 
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III. SEATTLE HAS VIOLATED THE COMBINED-SEWER PERMIT 

A. The City's Continued Dry-Weather Overflows Violate the Clean Water Act, 
33 U.S.C. §§ 1311 & 1342 and the Combined-Sewer Permit, §Sl 

The CSO control policy that that EPA adopted in 1994 prohibited combined-sewer 
overflows in dry weather, and contemplated that cities with combined sewers would have 
implemented technology-based controls to eliminate such discharges by January 1, 1997.72 

Twenty years later, the City of Seattle continues to violate the Clean Water Act by discharging 
combined-sewer overflows in dry weather, including the following: 73 

• 2013-three dry-weather overflows totaling 123,670 gallons 

• 2014-one dry-weather overflow totaling 4,767 gallons 

• 2015-three dry-weather overflows totaling 77,598 gallons 

• 2016-two dry-weather overflows totaling 113,349 gallons 

These discharges violate the Clean Water Act and the Combined-Sewer Permit, which 
expressly prohibits such discharges. Combined-Sewer Permit§ S 1 ("The permit prohibits 
discharges not caused by precipitation events."). 

B. The City's Continued Wet-Weather and Dry-Weather Overflows Violate the 
Clean Water Act, 33 U.S.C. §§ 1311 & 1342 and the Combined-Sewer 
Permit, §§ Sl, S4.G.1, S4.G.2.e. 

The City is required to meet water quality standards in its combined-sewer discharges. 
Combined-Sewer Permit § S 1. But it is well-known that combined-sewer overflows, whether in 
wet weather or dry weather, are laden with pollutants. As the EPA stated in 1994 when it 
promulgated is combined-sewer overflow policy:74 

72 

CSOs often contain high levels of suspended solids, pathogenic 
microorganisms, toxic polJutants, floatables, nutrients, oxygen­
demanding organic compounds, oil and grease, and other 
pollutants. CSOs can cause exceedances of water quality standards 
(WQS). Such exceedances may pose risks to human health, 
threaten aquatic life and its habitat, and impair the use and 
enjoyment of the Nation 's waterways. 

Combined Sewer Overflow (CSO) Policy, 59 Fed. Reg. 18688, 18691(Apr.19, 1994). 
73 Ex. 9, Seattle Public Utilities, supra note 16, at 3-14; Exs. 13, 14, City of Seattle, supra 
note 20. 
74 Combined Sewer Overflow (CSO) Policy, 59 Fed. Reg. 18688, 18689 (Apr. 19, 1994). 
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Today-twenty years after the City's combined-sewer overflows were supposed to be controlled 
under the EPA's policy-Seattle continues to discharge hundreds of millions of gallons of raw 
sewage mixed with storm water into surrounding waterbodies.75 This mixture of raw sewage and 
storm water may contain PCBs far exceeding the relevant water quality standard.76 

By continuing to discharge millions of gallons of highJy polluted combined-sewer 
overflows into adjacent waterbodies, the City of Seattle is causing and contributing to vioJations 
of water quality standards, including the human-health-based water quality standard for PCBs 
and the narrative standard for toxics. Each such discharge is a separate violation of the Clean 
Water Act and of section S 1 of the Combined-Sewer Permit. 

Section S 1 of the permit also requires the City to properly maintain and operate the 
system to reduce combined-sewer overflows. But Seattle continues to have combined-sewer 
overflows that are worsened by the City's failure to invest adequately in maintenance of the 
system.77 

In addition, section S4.G. I of the permit requires the City to immediately stop 
unauthorized discharges and to correct the problem. Section S4.G.2.e requires the City to report 
vioJations to Ecology. Though the City is discharging hundreds of millions of gallons of sewage 
and storm water that contains pollutants at high levels-including PCBs materially higher than 
the water quality standard-the City does not appear either to report the violations of water 
quality standard to Ecology or to rectify the problem immediately. 

C. The City's Continued Separate-Sewer Overflows Violate the Clean Water 
Act, 33 U.S.C. §§ 1311 & 1342 and the Combined-Sewer Permit,§ SS 

The City's Combined-Sewer Permit requires it to adequately operate and maintain the 
entire sewage system. Combined-Sewer Permit, § S5. But the City has failed to do so, and 
separate-sewer overflows have actually increased since the City entered the consent decree. 
These discharges of sewage laden with pollutants are not permitted and result from the City's 
failure to adequately maintain its sewage system. 

D. The City's Discharges to the West Point Treatment Plant When It Lacked 
Capacity Violated the Clean Water Act, 33 U.S.C. §§ 1311 & 1342 and the 
Combined-Sewer Permit, §§ S2.4, G 

On February 9, 2017, the pumps at the West Point Treatment Plant, a water treatment 
plant to which Seattle discharges its sewage, failed. The failure of the pumps caused the plant to 
suffer catastrophic damage and more than 260 million gaJ lons of effluent- including raw, 

75 Ex. 9, Seattle Public Utilities, supra note 16, at 5-87; Ex. 15, Summary of Seattle's 
Discharge Monitoring Reports for 20 16. 
76 

77 

Ex. 5, King County Department of Natural Resources and Parks, supra note 7, at 17. 

Ex. 9, Seattle Public Utilities, supra note 16, at 3-13. 
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untreated sewage- were discharged directly into Puget Sound on February 9 alone.78 The West 
Point Treatment Plant failure has also led to subsequent overflows of several million gallons of 
effluent also including untreated sewage, which were similarly discharged directly into Puget 
Sound.

79 
As a result of these discharges, beaches in Discovery Park in Seattle were closed due to 

human health concerns. 80 

The failure of the West Point Treatment Plant has degraded the amount of water 
treatment that occurs of wastewater, storm water, and sewage before it is discharged into Puget 
Sound. As the Seattle Times has explained, "West Point is supposed to send wastewater into 
Puget Sound cleaned to at least 85 percent purity. But right now wastewater is being returned to 
the Sound only 40 percent clean of solids---0r worse."81 Indeed, on March 3, 2017 alone as 
much as 107 tons of untreated solids from wastewater, storm water and sewage were discharged 
into Puget Sound. 82 A member of the Seattle City Council has described the West Point 
Treatment Plant as "an environmental catastrophe every day it is not up and running." 83 

These discharges into Puget Sound include a number of pollutants, including PCBs and 
dangerous levels of bacteria. Much of this highly polluted sewage and storm water originated 
from the City of Seattle. By discharging polluted storm water and sewage to the West Point 
treatment plant when it was not working- and when the storm water and sewage would 
inevitably reach receiving waters without adequate treatment-Seattle violated conditions S2.4 
and G8 of its Combined-Sewer Permit. 

These violations have, collectively, caused or contributed to, and continue to cause and 
contribute to, the current conditions in the receiving waters. Further, the City has taken 
inadequate affirmative steps to eliminate discharges of PCBs and other contaminants from 
combined-sewer outfalls, and Claimants are informed and believe that these violations are 
ongoing and will continue in the future . Every day that polluted storm water is discharged from 

78 Ex. 40, Lynda V. Mapes, Another Sewage Spill Fouls Puget Sound, this Time in West 
Seattle, Seattle Times, Feb. 17, 2017, http://www.scattlctimes.com/seattle-news/hcal th/another­
sewage-spill-fouls-puget-sound/; Ex. 41 , Lynda V. Mapes, Officials Say Damage to Sewage 
Plant in Discovery Park is Catastrophic, Seattle Times, Feb. 16, 2017, 
h ll p://\vwv.. . seau I et i mes. co m/scattle-news/heal th/c ripp J ed-t reatme n t -plant-stops-du rn ping-raw­
sewagc-i n to-pu get-sound-for-now/. 
79 

80 

Id. 

Id. 
81 Ex. 42, Lynda V. Mapes, Damage to West Point Treatment Plant Could Top $25 Million, 
Seattle Times, Feb. 27, 2017, hltp://www .sealtlctirnes.com/seattle-news/puget-sound/damage-to­
west-point-treatment-plant-could-top-25-mi l I ion/. 
82 Ex. 43, Lynda V. Mapes, Sludge Bugs: Sewage-Eating Microbes in Peril at Crippled 
West Point Plant, Seattle Times, Mar. 12, 2017, http://www.seattletimes.com/seaule­
news/environn1ent/west-point-trcatment-plant-sewage-microbes-puget-sound/. 
83 Ex. 42, Lynda V. Mapes, supra note 81. 
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the City's combined-sewer outfalls in violation of water quality standards is a separate and 
distinct violation of Clean Water Act Section 301, 33 U.S.C. § 1311, and the Combined-Sewer 
Permit. These violations will continue each day that discharges are made from the combined 
sewer in violation of the requirements of the Clean Water Act and the Combined-Sewer Permit. 
Pursuant to Section 309(d) of the Clean Water Act, the City is subject to penalties for all 
violations of the Combined-Sewer Permit and the Clean Water Act occurring within the past five 
years. 33 U.S.C. § 1319(d). 

IV. SEATTLE HAS VIOLATED THE MS4 PERMIT AND THE CLEAN WATER 
ACT 

A. The City's Violations of the Clean Water Act, 33 U.S.C. §§ 1311 & 1342 and 
the MS4 Permit, §§ S4.A, S4.B 

Section S4.A and S4.B of the MS4 Permit require the City to comply with water quality 
standards. The City does not comply with this requirement. Rather, recent sampling shows that 
storm water in the Lake Washington watershed (including Seattle) has PCB levels materially 
higher than Washington's standards.84 

The City has taken inadequate affirmative steps to eliminate the discharge of PCBs in 
storm water, in violation of water quality standards. These violations are ongoing and will 
continue in the future. Every day that polluted storm water enters the City's MS4 in violation of 
the water quality standards-including the human-health-based criteria for PCBs and the 
narrative standard for toxics-is a separate and distinct violation of the Clean Water Act § 301, 
33 U.S.C. § 1311, and the MS4 Permit. Pursuant to Section 309(d) of the Clean Water Act, the 
City is subject to penalties for all violations of the MS4 Permit and the Act occurring within the 
past five years. 33 U.S.C. § 1319(d). 

B. The City's Violations of the Clean Water Act, 33 U.S.C. §§ 1311 & 1342 and 
the MS4 Permit, §§ S4.C, S4.D 

The MS4 Permit requires the City to reduce the discharge of pollutants to the "maximum 
extent practicable" and to "apply all known, available, and reasonable methods of prevention, 
control and treatment (AKART) to prevent and control pollution of waters of the State of 
Washington." MS4 Permit§§ S4.C, S4.D. 

But the City has failed to undertake some simple measures that would be practicable and 
reasonable-and highly effective. For example, the City has no purchasing policy requiring it to 
purchase only products free of inadvertently generated PCBs--even for products that will 
inevitably come into contact with storm water and be discharged into receiving waters. As a 
result, the City continues to use products, including hydroseed, deicer, traffic paint, asphalt 
sealant, and motor oil-all of which are highly likely or certain to eventually enter storm water­
that may contain inadvertently generated PCBs at levels materially higher than the water quality 
standard. 

84 Ex. 5, King County Department of Natural Resources and Parks, supra note 7, at 15. 
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Similarly, the City does not mandate PCBs-specific BMPs before issuing permits to 
demolish or renovate older buildings that are highly likely to contain PCBs. This results in PCBs 
being mobilized and eventually entering storm water and waterbodies, both through storm water 
systems and through artificial channels. The City apparently does not even have such a policy 
for its own renovations and demolitions. The City' s failure to require such BMPs is particularly 
troubling given that it is documented that building materials containing PCBs have polluted 
Seattle' s waterways.85 

By continuing to use products containing inadvertently generated PCBs and by failing to 
have a policy requiring PCB-specific BMPs for building renovation and demolition, the City is 
failing to reduce the discharge of pollutants to the "maximum extent practicable" or to "apply all 
known, available, and reasonable methods of prevention, control and treatment." 

C. The City's Violations of the Clean Water Act, 33 U.S.C. §§ 1311 & 1342 and 
the MS4 Permit, § S4.F 

Upon information and belief, the City has not reported all of its violations to Ecology, and 
consequently it is in violation of Section S4.F of the MS4 Permit. The City must notify Ecology 
in writing within 30 days of becoming aware of a violation. MS4 Permit, § S4.F. l . Recent 
reports list storm water as a source of PCBs in Lake Washington and surrounding waters. 86 

Therefore, the City had detailed site-specific information that discharges from the MS4 are likely 
causing or contributing to a violation of a water quality standard. However, the City has not 
taken adequate measures to report and eliminate these discharges and thus is in violation of the 
MS4 Permit, section S4.F. l. 

The City is also required to submit to Ecology a report describing its current BMPs, 
including an assessment of the effectiveness of each BMP; additional BMPs that will or may be 
implemented in order to prevent or reduce violations; monitoring to assess the effectiveness of 
the additional BMPs; and a schedule for implementing the additional BMPs. MS4 Permit, 
§ S4.F.3.a. Ecology will then approve the additional BMPs or require the City to modify its 
report. Id. at S4.F.3.b. By failing to notify Ecology of its violations of the water quality standard 
for PCBs and then failing to implement BMPs to eliminate those violations, the City is in 
violation of the MS4 Permit, section S4.F. 

The City has been continuously discharging polluted storm water into the MS4 and failing 
to notify Ecology of such discharges. The City has taken inadequate affirmative steps to 
eliminate these violations, thus, these violations are ongoing and will continue in the future . 
These violations will continue each day the City fai ls to notify Ecology of the discharges of 
polluted storm water. The City is subject to penalties for all violations of the Clean Water Act 

85 Ex. 44, King County Department of Natural Resources and Parks, A Review of PCB 
Source Tracing Programs 40 (July 2016) (exterior paint with levels of PCBs up to 213,000,000 
micrograms/kilogram polluted City storm drains and the Lower Duwamish Waterway) , 
http://www.ecy.wa.gov/puget sound/docs/PCBSourceTracingProgramsReport.pdf. 
86 Ex. 5, King County Department of Natural Resources and Parks, supra note 7, at vi. 
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described in this section occurring in the past five years. 33 U.S.C. § 1319 (d). 

V. SEATTLE HAS VIOLATED THE CLEAN WATER ACT AND THE 
CONSTRUCTION GENERAL PERMIT 

In its construction projects, the City uses products known to have the potential to contain 
inadvertently generated PCBs-including hydroseed and asphalt sealant. Additionally, the City 
has enacted no requirement to implement PCBs-specific best management practices when 
renovating or demolishing buildings that are likely to contain PCBs. By using construction 
materials that contain PCBs and by failing to implement such best management practices, the 
City is violating the Construction General Permit, sections S3.A (requiring compliance with 
water quality standards), S3.B (requiring a perrnittee to "apply all known, available, and 
reasonable methods of prevention, control, and treatment") , and S9 (requiring the permittee to 
prepare and implement a SWPPP that among other things requires the permittee to "handle and 
dispose of all pollutants . .. in a manner that does not cause contamination of stormwater"). 

These violations occur each day that the City works on a construction project covered by 
the Construction General Permit and uses materials containing inadvertently generated PCBs that 
come into contact with storm water or fails to implement PCBs-specific best management 
practices for buildings containing PCBs. The City is subject to penalties for all violations of the 
Clean Water Act described in this section occurring in the past five years. 33 U.S.C. § 1319 (d). 

VI. SEATTLE HAS VIOLATED THE CLEAN WATER ACT BY DISCHARGING 
POLLUTANTS WITH NO PERMIT 

Under the Clean Water Act, a point source includes vehicles-such as the deicing trucks 
that Seattle uses-that discharge pollutants directly into or over navigable waters. See, e.g., 
League of Wilderness Defenders v. Forsgren, 309 F.3d 1181, 1185 (9th Cir. 2002) (planes 
spraying pesticides over forest is a point source); Sierra Club v. BNSF Ry. Co., 2016 U.S. Dist. 
LEXIS 147786 (coal particles emitted from trains traveling adjacent to and over waters are point 
source discharges). 

Seattle is surrounded by waterbodies, and when the City applies to the roads products that 
contain inadvertently generated PCBs- including deicers, road paint, and asphalt sealant-some 
of these products are inevitably discharged directly to waterbodies. 87 Upon information and 
belief, every time the City applies such products directly to its roadways, a portion of them is 
discharged directly to nearby waterbodies, in violation of the Clean Water Act. 

87 See, e.g., Ex. 45, Ohio Office of Compliance Assistance & Pollution Prevention, 
Pollution Prevention in Painting and Coating Operations 2 (2004) (regarding potential for paint 
to drift), http://www.epa.ohio.gov/portals/4 I /fact23.pdL 
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VII. CONCLUSION 

The Claimants believe this Notice Letter sufficiently states grounds for filing suit. Upon 
expiration of the 60-day notice period, the Claimants intend to amend their counterclaims in the 
Action to include a citizen enforcement action in federal court pursuant to Section 505(a) of the 
Clean Water Act for the above violations. In addition to the violations set forth above, this 
Notice Letter covers all violations of the Clean Water Act by the City evidenced by information 
that becomes available to the Claimants after the date hereof. 

Pursuant to Section 309(d) of the Act, 33 U.S.C. § 13 l 9(d), and the Adjustment of Civil 
Monetary Penalties for Inflation, 40 C.F.R. § 19.4 ( 1997), each separate violation of the Clean 
Water Act subjects the violator to a penalty. These provisions of law authorize civil penalties of 
up to $37,500 per day per violation for all Clean Water Act violations occurring after January 12, 
2009 through November 2, 20 15, and up to $52,4 14 per day per violation for violations after 
November 2, 20 15. In addition to civil penalties, the Claimants may seek preliminary and 
permanent injunctive relief preventing further violations of the Clean Water Act pursuant to 
Sections 505(a) and (d), 33 U.S.C. § 1365(a) and (d) , and such other relief as is permitted by law. 
Lastly, Section 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), permits prevailing parties to 
recover costs and fees. 

The Claimants have retained legal counsel to represent it in this matter. Please direct all 
communications to: 

Andrea Hogan, Esq. 
Latham & Watkins LLP 
505 Montgomery Street, Suite 2000 
San Francisco, CA 94111 
Phone: ( 4 15) 391-0600 

Very truly yours, 

- ~_;Jo/O ~ 
Andrea Hogan / ~ ~ , 

of LA THAM & WATKINS LLP 
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Jeff Sessions 
Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, DC 20530-000 I 

Michelle Pirzadeh 
Acting Regional Administrator 
U.S. EPA Region 10 
1200 Sixth Avenue 
Mail Code: RA-2 lO 
Seattle, WA 9810 l 

Celeste Evangelisti 
Scott Summy 
Carla Burke 
Baron & Budd, P.C. 
3102 Oak Lawn Avenue, Suite 1100 
Dallas, TX 75219 

Peter S. Holmes 
Laura B. Wishik 
Office of the City Attorney 
City of Seattle 
701 Fifth Avenue, Suite 2010 
Seattle, W A 98 104-7097 
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Service List 

Scott Pruitt 
U.S. EPA Administrator 
U.S. EPA Headquarters 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N. W. 
Mail Code: 110 I A 
Washington, DC 20460 

Maia Bellon 
Director 
Washington Department of Ecology 
PO Box 47600 
Olympia, WA 98504-7600 

John Gomez 
John Fiske 
Gomez Trial Attorneys 
655 West Broadway, Suite 1700 
San Diego, CA 92101 

Jennifer Campbell 
Schwabe, Williamson & Wyatt 
1420 5th A venue, Suite 3400 
Seattle, WA 98101 
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